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QUESTIONS OF LEGITIMACY
合法性的问题

• Use of the Internet for communication of copyright law protected 
content raises various legitimacy questions such as

• 使用网络进行版权保护内容的交流引起各种合法性问题，例如

– Should copyright law equally apply to individual copyright owners 
(e.g. authors, artists, composers), and entrepreneurial copyright 
owners (e.g. AOL/Time Warner, Corbis or Bertelsmann)

版权法是否应同等适用于个人版权人(如，作者，艺术家，作曲人)和企
业版权人(如，美国在线/Time Warner 公司，Corbis 公司，贝塔斯曼
集团)

– Should claims of individual consumers to access and use of 
copyright-protected material also be considered as legitimate

消费者个人关于进入和使用版权保护内容的要求是否也应视为合法
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DISTRIBUTION OF COPYRIGHTED CONTENT ON LINE 
1

在线版权内容的发布 1

• Online distribution of digital content in general, and of digitised music 
and text in particular, differ principally in at least four aspects from 
distribution in an analogue environment, having major consequences 
for the protection and enforcement of copyright on such content

一般数码内容的在线分布，与特别的数码音乐和文本在模拟环境中的分布有
至少四个方面的不同，较大的影响了该内容的版权保护和执行
– Vulnerability to unauthorized use

非法使用的弱点

– No distinction between ownership of content and ownership of carrier
未分辨内容所有权和载体所有权

– Users of content are part of the exploitation process
内容的使用者是盗用过程的一部分

– Contract terms even in mass market transactions can be individualised in 
the Internet environment.
大规模市场交易的合同条款可在网络领域被个体化
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DISTRIBUTION OF COPYRIGHTED CONTENT ON LINE 
2

在线版权内容的发布 2

• Vulnerability to unauthorized use
非法使用的弱点

– follows from the fact that modern digital technology permits 
the reproduction and dissemination of digitised content 
within seconds and without any loss of quality, while the 
supplier still disposes of the content

现代数码科技允许当提供者仍然在处理该内容的同时，在几秒钟
内复制和发布数码内容，并且不影响质量
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DISTRIBUTION OF COPYRIGHTED CONTENT ON LINE 
3

在线版权内容的发布 3

• No distinction between ownership of content and 
ownership of carrier
未分辨内容所有权和载体所有权

- whereas reproducing and distributing of content in the 
analogue world require the effort and cost of producing a 
physical copy, in the online world providing access is all that 
is needed

在模拟世界中复制和发布实体复本需要为复制努力和一定开销，但
在网络世界中仅需要一个进入联接就足够。
- transactions (i.e. e-commerce) can be executed using the 

Internet (i.e. the computer network) simultaneously to form 
the contract and to deliver the goods.

交易(如电子商务)可在用互联网(即电脑网络) 的同时订立合同并
交货
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DISTRIBUTION OF COPYRIGHTED CONTENT ON LINE 
4

在线版权内容的发布 4

• Users of content are part of the exploitation process
内容的使用者是开发过程的一部分

– the Internet (i.e. computer networks) enable content providers (e.g. 
music industry, publishing companies, software producers) to 
engage themselves in contractual schemes with their customers, 
and to protect their content against unauthorised use by a 
combination of contractual provisions and technological measures.

互联网(即电脑网络)让内容提供者(如音乐公司，出版公司，软件公司)
自己也参与到顾客订立合同中来，并通过合同条款和技术手段保护
他们的内容不被非法使用
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DISTRIBUTION OF COPYRIGHTED CONTENT ON LINE 
5

在线版权内容的发布 5

• Contract terms even in mass market transactions can be 
individualised in the Internet (i.e. computer networks) 
environment
大规模市场交易的合同条款可在网络领域被个体化

– Next to mass exploitation of digital content on the basis of non-
negotiated contracts in the form of click-wrap licenses,  
individualized contracting has become possible on the Internet

随着以点选合约形式的非协商性合同为基础的大规模数码内容的应用，
个人化的合同订立在网络中已成为可能。
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NATURE OF EXPLOITATION PROCESS 1
使用过程的特性1

EXPLOITATION 1开发1 EXPLOITATION 2开发2
(upstream relationship) (downstream relationship)

逆向关系 顺向关系

- author exploiter (intermediary) third parties 
作者开发人(中间人)第三方

* natural person
自然人

* legal entity
法人实体
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NATURE OF EXPLOITATION PROCESS 2
开发过程的特性 2

• Legal instrument for upstream/downstream 
exploitation of copyright: contract 
逆向/顺向版权开发的法律文件:合同

- Contract provides for transfer of prerogatives 
copyrightowner by

版权人的特权转移合同，通过

* Assignment 分配

* License 批准
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NATURE OF EXPLOITATION PROCESS 3
开发过程的特性 3

• Two forms of transfer
转移的两种方式

- Assignment (i.e. assignee becomes copyright owner)
分配 (即被分配人成为版权人)
* Main legal consequence = erga omnes effect 
(i.e. effect against third parties/infringers)
Һ =
( ҈ /᷅ ֲ֟ )

- License (i.e. licensor remains copyright owner)
‰ ( ‰ֲׅ ֲ)

* Main legal consequence: relational effect 
(i.e. no effect against third parties/infringers)
Һ =῏
( ҈ /᷅ ֲҌ֟ )
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NATURE OF EXPLOITATION PROCESS 4
开发过程的特性 4

• Characteristic elements of upstream exploitation
逆向开发的特征要素

- Reliance (fiduciary element)
依赖性 (依赖要素)

- Partnership (cooperation)
合伙性(合作)

- Profit making (exclusivity)
盈利性 (排他性)
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NATURE OF EXPLOITATION PROCESS 5
开发过程的特性 5

• Object of transfer
转移的标的

- Grant of rights (i.e. all or some of the rights belonging to the 
bundle of rights e.g. publishing (right(s) – filmrights; translation
right(s) – music right(s)授权(即权利束的全部或部分权利如 发表权，录

影权，翻译权、音乐权)
- (Non-)Exclusivity 非/排他性

- Warranties/Indemnities保证/赔偿

- Territory范围

- Term/Termination期限/终止条款

- Remuneration (e.g. royalty, outright fee)报酬 (如版税，无保留转让费)
- Infringement/Enforcement侵害/执行

- Disputes (e.g. competent court)争议 (如管辖法院)
- Governing law适用法律
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NATURE OF EXPLOITATION PROCESS 6
开发过程的特性 5

• Additional considerations for transfer
权利转移的附加注意事项

- Materialiter 实质性的
- Purpose restricted/ultimate purpose 终极目标

- Future works 未来的工作

- Future modes of exploitation 未来的开发模式

- Time-limit 时限

- Extent (totally/partially)范围 (全部/部分)
- (Non-) waiverability 可否弃权

- Formaliter 形式性的
- Writing/Deed 书面/行为
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NATURE OF EXPLOITATION PROCESS 7
Case study 开发过程的特性 7 案例

University Provider * Library (individual 
大学 提供着 lending) 图书馆个人借

Work university sale on line reader
Made press available
For hire 
工作成果 大学刊物 在线销售 读者

Author Exploiter Distributor User/consumer
Scholar 开发者 sale 销售 发布者 用户 /消费者
作者
学者

Publisher 发行人 Bookseller 买书人 Individual 个人
commercial off line不在线 reader 读者

Assignment/ publisher
License分配/授权 发行商

* Publisher maybe off line offeror (CD Rom) 发行者可能为不在线提供者 CD
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OPPORTUNITIES AND CHALLENGES OF THE 
INTERNET

网络的机会和挑战

• Creators: exploitation without intermediaries (e.g. 
Stephen King; George Michael)
创造者:不通过中间人开发

• Business: access to new markets using new 
business models (e.g. amazon.com)
商家: 通过新的商业模式进入新市场

• Public: availability of customized (individualised) 
products (e.g. music by the track; books composed 
according to individual wants)
公众: 定制产品，如选定音乐，根据个人喜好写作的书


