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AQUESTIONS OF LEGITIMACT#®
EIRTER ]

* Use of the Internet for communication of copyright law protected
content raises various legitimacy guestions such as

o LS HEAT OB ORTT N A5 HAZ T 5| 5 A a v P T i, 51
— Should copyright law equally apply to individual copyright owners

(e.g. authors, artists, composers), and entrepreneurial copyright
owners (e.g. AOL/Time Warner, Corbis or Bertelsmann)

FROBIE A2 75 B[R] 5508 B TS AR (T, 1B, 2R, (Rl N)i4e
WAL (0, 35 EfEZ/Time Warner A 5], Corbis A&, JIEHE
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— Should claims of individual consumers to access and use of
copyright-protected material also be considered as legitimate
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DISTRIBUTION OF COPYRIGHTED CONTENTN LINE
1

TELG BN AR I RAT 1

* Online distribution of digital content in general, and of digitised music
and text in particular, differ principally in at least four aspects from
distribution in an analogue environment, having major consequences
for the protection and enforcement of copyright on such content

— A N AR HIEL AT, 55RO EUD 5 2R A SCASAERSAD A 52 T 1Y) 70 AT
/DA T IANE, BORRISZN T 1% N2 BB ORGP AT

— Vulnerability to unauthorized use
R AT B 55
— No distinction between ownership of content and ownership of carrier
R HE N A P A BOR AR A AL
— Users of content are part of the exploitation process
PN 25 A 2 2 15 AR Y — B4
— Contract terms even in mass market transactions can be individualised in
the Internet environment.
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DISTRIBUTION OF COPYRIGHTED CONTENTN LINE
2

TELG AL N 25 R AT 2

* Vulnerabllity to unauthorized use
ARIEAE ) 55 =

— follows from the fact that modern digital technology permits
the reproduction and dissemination of digitised content
within seconds and without any loss of quality, while the
supplier still disposes of the content
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DISTRIBUTION OF COPYRIGHTED CONTENTN LINE
3

TELG BN 7 IR AT 3

* No distinction between ownership of content and
ownership of carrier
R HE N B BT E BRI SR B A AL
- whereas reproducing and distributing of content in the
analogue world require the effort and cost of producing a
physical copy, in the online world providing access is all that
IS needed
FEASTADLH: 5 rby 53 1 A0 s AT SEAAR A 5 22 D9 B2 il 2% 5 Al — e I, B
TE WA 28 1 FE AN 7 2 NBRE R 2 o
- transactions (i.e. e-commerce) can be executed using the
Internet (i.e. the computer network) simultaneously to form
the contract and to deliver the goods.
32 55 (A P T ) P PR ELIBIO0 B s U 245) 6 DT 245 )
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DISTRIBUTION OF COPYRIGHTED CONTENTN LINE

4
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Users of content are part of the exploitation process

N2 BIAE e T R AR A — &R

— the Internet (i.e. computer networks) enable content providers (e.g.
music industry, publishing companies, software producers) to
engage themselves in contractual schemes with their customers,
and to protect their content against unauthorised use by a
combination of contractual provisions and technological measures.

HLI A (B L X 28 )i N B SR B (s SR v\l R, A2 A])
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DISTRIBUTION OF COPYRIGHTED CONTENTN LINE

5
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o Contract terms even in mass market transactions can be
Individualised In the Internet (i.e. computer networks)
environment

KA T 25 5y 865 [7) 2F 3K R ALE ) 28 Qs 1444

— Next to mass exploitation of digital content on the basis of non-
negotiated contracts in the form of click-wrap licenses,
Individualized contracting has become possible on the Internet

o5 DLt & 2B U JE B B & (5] D9 Al B8 AR ES A A 25 ) .
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NATURE OF EXPLOITATION PROCESS 1
(FOEEpURE=IES EHE

EXPLOITATION 1/ /&1 EXPLOITATION 2H 42
(upstream relationship) (downstream relationship)
3 ] 5% AR JIi I) 5% 5%
- author exploiter (intermediary) third parties
TEE IR N(PIEN) B =77
* natural person
EEAYN
* legal entity

R N SEAR
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NATURE OF EXPLOITATION PROCESS 2
TR AE IR 2

e Legal instrument for upstream/downstream
exploitation of copyright: contract

X [m) N T) RSO R TR S A 5 R
- Contract provides for transfer of prerogatives
copyrightowner by
TGNk €7 A= TIPS i-bU]
* Assignment 7 fic
* License ik
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NATURE OF EXPLOITATION PROCESS 3
H R SRR E 3
 Two forms of transfer

FERS R AP T 2
- Assignment (i.e. assignee becomes copyright owner)
7 Hic (RP# 73 Fii N AR )
* Main legal conseguence = erga omnes effect
(i.e. effect against third parties/infringers)

Im =
(A4 7 [ 7 )
- License (i.e. licensor remains copyright owner)
%0 (A %0, )

* Main legal consequencé: relational effect
(i.e. no effect against third parties/infringers)
h =he
(4 i3 =3 )
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NATURE OF EXPLOITATION PROCESS 4
TR IR 4
e Characteristic elements of upstream exploitation

X [R) TR R EZE 3R

- Reliance (fiduciary element)

RAE (HAEER)

- Partnership (cooperation)

EIKIE(ETE)

- Profit making (exclusivity)

A ()
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NATURE OF EXPLOITATION PROCESS 5
R RIHRFE 5

Object of transfer

FERS AR

- Grant of rights (i.e. all or some of the rights belonging to the
bundle of rights e.g. publishing (right(s) — filmrights; translation

right(s) — music right(s)#3% A (R AR B ) 4 F Ba 0 AR RAREL, 5%
AL B B ORAY)
- (Non-)Exclusivity JE/HEfth 4
- Warranties/Indemnities{f iiF /)i %
- Territoryu [
- Term/Termination R/ 1 2%
- Remuneration (e.g. royalty, outright fee) B} (Anffi, JToif e #il2%)
- Infringement/Enforcement{Z & /#4T
- Disputes (e.g. competent court)F i (U1 4E1E )
- Governing lawig F v
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o Additional considerations for transfer
BN 3% 72 1) B I 7= 55 T
- Materialiter 525 4 K

- Purpose restricted/ultimate purpose 4% H #»
- Future works Ak TAE
- Future modes of exploitation 7>k H & =
- Time-limit i
- Extent (totally/partially) it B (4= &B/35545)
- (Non-) waiverability 7] 75 5L

b

- Formaliter J& =34 11
- Writing/Deed PBTI/AT N
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Case study H A FERIRHE 7 41
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University Provider * Library (individual
K PeptE lending) BH1E MAE
Work university sale on line reader
Made press available
For hire
TAERER KEHIH ELHE =E
Author Exploiter Distributor User/consumer

Scholar —— JFKk#H sale fiF KAtk —— M HEE
=3

S
Publisher 47 A\ Bookseller X3 N\ Individual ™A
commercial off line N £E 4k reader H
Assignment/ publisher

License /4% RATHI

* Publisher maybe off line offeror (CD Rom) k173 Al fe NASFE LR L% CD
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OPPORTUNITIES AND CHALLENGES OFHE
INTERNET

X 28 B 2= A0 Bk %

e Creators: exploitation without intermediaries (e.g.
Stephen King; George Michael)

Big AR R X

e Business: access to new markets using new
business models (e.g. amazon.com)

el 2% L B e A N B T 37

* Public: avallablllty of customized (individualised)
products (e.g. music by the track; books composed
according to individual wants)

DR ERE M, WIEEE R, REED NS S ER S
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